INTRODUCTION^[1](#fn1){ref-type="fn"}[2](#fn2){ref-type="fn"}^ {#sec1-1}
==============================================================

Assessment of a defendant\'s Competence to stand trial is the most common forensic evaluation performed in the United States. Defense attorneys have doubts about defendants' competency in 10%--15% of cases.\[[@ref1][@ref2]\] An estimated 60,000 defendants are referred for pretrial assessment of competency to stand trial each year.\[[@ref3]\] The requirement that defendants be competent dates back to the 14^th^ century. Originally, based on a requirement of form -- the trial could not proceed until the defendant had entered a plea -- in modern times, the requirement for competency is based on the fundamental notions regarding justice.

In this article, I will provide an overview of competency to stand trial (CST), sometimes referred to as adjudicative competency. The review will cover the underlying legal theories, landmark legal decisions, and aspects of forensic assessment.

LEGAL VALUES SERVED BY COMPETENCY {#sec1-2}
=================================

Richard Bonnie has summarized the legal requirement of adjudicative competency as serving three purposes: preserving the dignity of the criminal process, reducing the risk of erroneous convictions, and protecting defendants' decision-making autonomy.\[[@ref3][@ref4]\]

Dignity {#sec2-1}
-------

To preserve the dignity of the judicial process, a defendant must have an understanding of the nature and purposes of the criminal proceedings. Absent such understanding, the defendant is not being regarded as an accountable person, but merely as an object of the prosecution\'s attempt to mete out punishment.

Accuracy of criminal process {#sec2-2}
----------------------------

The participation of a competent defendant is important to achieving reliable outcomes in the judicial process. For example, an incompetent defendant may have knowledge of facts but not understand their importance and, therefore, may not convey relevant information to counsel. The competency requirement serves society\'s interest in maintaining a reliable criminal justice system.

Autonomy {#sec2-3}
--------

Under the law, certain decisions are to be made by the criminal defendant. These include the plea decision. If there is a trial, the defendant must decide whether it should be tried before a jury, whether to be present at the trial, and whether to testify. In the United States, these decisions involve waiver of constitutional rights and must be made knowingly, intelligently, and voluntarily. Defendants also play a role in decisions regarding the formulation of the theory of the defense.

LANDMARK COURT CASES {#sec1-3}
====================

The Supreme Court of the United States has issued several key rulings regarding CST. In 1960, the Court, in Dusky v. United States, set forth the standard to be used in federal courts. The Court ruled "the test must be whether the defendant has sufficient present ability to consult with his attorney with a reasonable degree of rational understanding and a rational as well as factual understanding of proceedings against him.\[[@ref5]\]" The Dusky "test" had widespread influence on state laws governing CST. The practitioners applied the test to clinical evaluations, as they focused on defendants' understanding of the roles of judges, prosecutors, juries, and defense counsel, and their understanding of the trial process.

In 1975, the Court made clear that the requirement of competency in the criminal process was of fundamental importance. In Drope v. Missouri, the Court held that competency was "so fundamental to an adversary system of justice." Moreover, it stated, "It has long been accepted that a person whose mental condition is such that he lacks the capacity to understand the nature and object of the proceedings against him, to consult with counsel, and to assist in preparing his defense may not be subjected to a trial."\[[@ref6]\]

In 1993, the Court addressed the issue of decision-making capacity as it related to CST in Godinez v. Moran.\[[@ref7]\] The Court held that decisional competency, in this case the competency to plead guilty, was to be considered as part of the previously articulated Dusky test. Before this ruling, the lower courts in the United States had been divided on the issue of whether decisions, such as pleading guilty, required a higher level of competency (see 3, at page 48).

In 2008, the Supreme Court of the United States addressed the issue of competency to waive counsel for the purposes of self-representation in *Indiana v. Edwards*.\[[@ref8]\] The Court held that the states could insist upon legal representation for mentally ill defendants who were CST but were not competent to conduct trial proceedings on their own.

EVALUATION {#sec1-4}
==========

The forensic evaluation of CST may arise in various ways. For example, the defense counsel may request an assessment that will be protected by privilege. However, most evaluations are compelled and reported findings are delivered to the court. Therefore, it is important to take proper measures to protect against self-incrimination. In these circumstances, the mental health professional should disclose to the defendant the nature of the evaluation, who has retained or appointed the evaluator, lack of ordinary doctor--patient confidentiality, possibility that the evaluator may be called on to testify about the evaluation, and right of the defendant not to answer questions.\[[@ref9]\] Ideally, the defendant\'s treating clinician should not perform the evaluation.

The clinician conducting the evaluation should keep multiple goals in mind. First, the evaluation should determine whether the defendant has a mental disorder. A thorough mental status examination will lead to a description of signs and symptoms of mental disorder, if they present. The forensic assessment, as described below, will identify any impairment of capacities related to the required competency. In the event of a finding of incompetency, the diagnosis and related information will provide important prognostic information regarding restoration.

Preparation for the assessment {#sec2-4}
------------------------------

The forensic clinician should prepare for the interview by reviewing records, speaking with the defendant\'s attorney, and determining whether more information should be gathered. These points are summarized in [Table 1](#T1){ref-type="table"}.
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Assessment content {#sec2-5}
------------------

The assessment content should follow the legal test as outlined by Dusky. In addition, I recommend that forensic practitioners adopt the framework that was developed by the MacArthur Foundation Research Network on Mental Health and the Law.\[[@ref3][@ref4][@ref10]\] This framework involves assessment of defendants' capacities to understand, reason, and appreciate as it related to specific content areas.

A substantial portion of the evaluation will focus on the defendant\'s ability to understand. Questions may be framed to assess understanding of information related to competency to assist counsel and decisional competency.

### Competency to assist counsel {#sec3-1}

Understanding of criminal chargesUnderstanding of the implications of being a defendantUnderstanding of the adversarial nature of the proceedingsUnderstanding of the role of defense counsel, prosecutor, judge, and juryAbility to work with attorney and relate pertinent information.

### Decisional competency {#sec3-2}

Ability to make important decisions that arise in the course of adjudication: how to plead, considering plea agreements, strategy of defense.

The clinician\'s questions should address each area systematically. In addition, the defendant should be asked about the specific charges being brought against him and his knowledge of the specific actions that are alleged. The defendant should have an understanding of the potential punishment that he faces.

The assessment should focus on the defendant\'s capacity, not on their current level of knowledge. Some defendants will have considerable experience with the legal system. Others will have an understanding of the legal process from educational experiences or exposure to media. Others will not have this knowledge but will be able to correct deficiencies with instruction.

As part of the evaluation of decisional capacities, the clinician should also assess the defendant\'s ability to reason, to employ the information he understands to make a decision. This is often best addressed by the use of information specific to the individual\'s case. Can the defendant distinguish between more and less important information with regard to his defense? How well does the defendant reason? Can he weigh the advantages and disadvantages of his legal options? One useful technique is to employ real or hypothetical plea offers as most defendants will ultimately face this choice.

Assessment of appreciate involves the application of information to one\'s own circumstances. For example, a person may be able to understand legal proceedings and demonstrate a capacity to reason but fail to appreciate as a result of delusions. A common example would be a delusional defendant who has intact cognitive abilities related to understanding and reasoning but have a fixed delusion that God will intervene at the climax of the trial.

In many cases, identifying delusions or frank paranoia may be straightforward. Other cases may be more challenging. For example, consider a defendant who says, "My attorney is not acting in my best interest, he works for the system. He wants me to be guilty." One technique that may be useful is to ask the defendant to compare his situation to others'. "Compared to other defendants with public defenders such as yourself, how much do you think you can rely on your attorney?" Such questions will help the clinician distinguish between delusions and those based on cynicism, ideology, or negative appraisal of systemic problems.

Attorney interactions {#sec2-6}
---------------------

The defendant should be asked about the quality of their interactions with defense counsel. In some cases, the defendants or their attorneys may report that there are problems in the attorney--client relationship. In those cases, it will be necessary to explore with these problems reflect symptoms of mental disorder. In some cases, the problems will be related to interpersonal fit and may be correct by a change of attorneys.

Observations and inferences {#sec2-7}
---------------------------

The forensic evaluator must make inferences based on the defendant\'s responses. Does the defendant appear to be acting to protect himself appropriately? Is there relevant self-defeating behavior or attitudes? Does the defendant appear to be able to retain and use new information?

Account of event {#sec2-8}
----------------

The defendant\'s ability to provide an account of the alleged offense may be important to the defense attorney. The assessment of this capacity is problematic, however, and some clinicians believe that it should not be included in the routine evaluation.

Attorneys may instruct their clients not to answer questions about the events surrounding the offense. In theory, details of the offense relayed to the clinician should be protected from disclosure (and should not be included in the report); both defendants and their attorneys may have reasonable concerns that incriminating details will leak out.

One alternative to direct assessment is to ask the defense attorney about the defendant\'s ability to provide details. Another is to ask the defendant if he recalls the events and feels able to relate an account to his attorney.

CONCLUSION {#sec1-5}
==========

The assessment of CST is a common forensic evaluation. This article provided a brief review of the assessment process. Clinicians who undertake the responsibility for conducting these evaluations should undergo sufficient training with supervision. In addition, they will need to be familiar with the local rules regarding reports, testimony, and treatment of defendants found to be incompetent to stand trial.
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